
MCCULLOCH V MARYLAND

In , Congress chartered The Second Bank of the United States. In , the state of Maryland passed legislation to impose
taxes on the bank. James W.

In the course of the argument, the Federalist has been quoted, and the opinions expressed by the authors of that
work have been justly supposed to be entitled to great respect in expounding the Constitution. If, then, their
intention had been, by this clause, to restrain the free use of means which might otherwise have been implied,
that intention would have been inserted in another place, and would have been expressed in terms resembling
these. Marshall also explained in the case that the Necessary and Proper Clause does not require all federal
laws to be necessary and proper and that federal laws that are enacted directly pursuant to one of the
expressed, enumerated powers granted by the Constitution does not need to comply with the Necessary and
Proper Clause, which "purport[s] to enlarge, not to diminish the powers vested in the government. It has been
said that the people had already surrendered all their powers to the State sovereignties, and had nothing more
to give. It required not the affirmance, and could not be negatived, by the State Governments. To the Court,
"the government of the Union is a government of the people; it emanates from them; its powers are granted by
them; and are to be exercised directly on them, and for their benefit. No tribute can be paid to them which
exceeds their merit; but in applying their opinions to the cases which may arise in the progress of our
Government, a right to judge of their correctness must be retained; and to understand the argument, we must
examine the proposition it maintains and the objections against which it is directed. If, then, their intention had
been, by this clause, to restrain the free use of means which might otherwise have been implied, that intention
would have been inserted in another place, and would have been expressed in terms resembling these. This
right is indeed essential to the beneficial exercise of the power, but not indispensably necessary to its
existence. Does it belong to one more than to another? And from this implied power has again been inferred
the right to punish those who steal letters from the post office, or rob the mail. The Constitution of our
country, in its most interesting and vital parts, is to be considered, the conflicting powers of the Government
of the Union and of its members, as marked in that Constitution, are to be discussed, and an opinion given
which may essentially influence the great operations of the Government. The right never existed, and the
question whether it has been surrendered cannot arise. A thing may be necessary, very necessary, absolutely or
indispensably necessary. In America, the powers of sovereignty are divided between the Government of the
Union and those of the States. After the most deliberate consideration, it is the unanimous and decided opinion
of this Court that the act to incorporate the Bank of the United States is a law made in pursuance of the
Constitution, and is a part of the supreme law of the land. The United States, not a simple alliance of states, is
a nation of "constitutional sovereignty" with its authority resting exclusively with "the people" who created
and are governed by the Constitution. Maryland, 17 U. The word "necessary" is considered as controlling the
whole sentence, and as limiting the right to pass laws for the execution of the granted powers to such as are
indispensable, and without which the power would be nugatory. The Government of the United States, then,
though limited in its powers, is supreme, and its laws, when made in pursuance of the Constitution, form the
supreme law of the land, "anything in the Constitution or laws of any State to the contrary notwithstanding.
This, then, is not a case of confidence, and we must consider it is as it really is. They are each sovereign with
respect to the objects committed to it, and neither sovereign with respect to the objects committed to the other.
The Government of the Union then whatever may be the influence of this fact on the case is, [p] emphatically
and truly, a Government of the people. When the Bank's Baltimore branch refused to pay the tax, Maryland
sued James McCulloch, cashier of the branch, for collection of the debt. O n this alone: the power of creating a
corporation is one appertaining to sovereignty, and is not expressly conferred on Congress. The government
proceeds directly from the people; is "ordained and established" in the name of the people, and is declared to
be ordained, "in order to form a more perfect union, establish justice, insure domestic tranquillity, and secure
Page 17 U. However, national economic problems in the aftermath of the War of prompted Congress to pass
similar legislation in to create the Second Bank of the United States. Let the end be legitimate, let it be within
the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end,
which are not prohibited, but consist with the letter and spirit of the Constitution, are Constitutional. But being
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considered merely as a means, to be employed only for the purpose of carrying into execution the given
powers, there could be no motive for particularly mentioning it. That a power to create implies a power to
preserve; 2d. The subject is the execution of those great powers on which the welfare of a Nation essentially
depends. Whenever it becomes an appropriate means of exercising any of the powers given by the
Constitution to the Government of the Union, it may be exercised by that Government. Maryland expand
federal power? The Constitution of our country, in its most interesting and vital parts, is to be considered, the
conflicting powers of the Government of the Union and of its members, as marked in that Constitution, are to
be discussed, and an opinion given which may essentially influence the great operations of the Government.
The exigencies of the Nation may require that the treasure raised in the north should be transported to the
south that raised in the east, conveyed to the west, or that this order should be reversed. The lawsuit was filed
by John James, an informer who sought to collect half of the fine, as provided for by the statute. In support of
this proposition, they have found it necessary to contend that this clause was inserted for the purpose of
conferring on Congress the power of making laws. If this be true, the distinction between property and [p]
other subjects to which the power of taxation is applicable is merely arbitrary, and can never be sustained. It
might be argued with as much plausibility as other incidental powers have been assailed that the convention
was not unmindful of this subject. We think it does not.


